License Agreement for Memba Software
Rev. 0711

Important, Read Carefully
This Memba License Agreement (the "Agreement" or “Memba EULA”) is a legal agreement between You
(either an individual person or a single legal entity, who will be referred to in this Agreement as "You" or “the
Licensee”) and Memba SA (“Memba”) for the Memba Software that accompanies this Agreement, including
any associated media, printed materials and electronic documentation (the "Software"). The Software also
includes any software updates, add-on components, web services and/or supplements that Memba may
provide to You or make available to You after the date You obtain Your initial copy of the Software to the
extent that such items are not accompanied by a separate license agreement or terms of use. By installing,
copying, downloading, accessing or otherwise using the Software, You agree to be bound by the terms of this
Agreement. If You do not agree to the terms of this Agreement, do not install, access or use the Software;
instead, You should return it to Your place of purchase for a full refund.

Software License
The Software is protected by copyright and other intellectual property laws and treaties. The Software is
licensed, not sold.
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Product License Types
1.1

GPL Software. If the Software is labeled “GPL” or “GPL Software”, Your use of the software is governed by
the GPL license available at http://www.gnu.org/copyleft/gpl.html.

1.2

Evaluation Software. If the Software is not labeled or is labeled "Evaluation" or "Not For Resale" or "NFR" or
"Unregistered" or "Unlicensed" then, notwithstanding other sections of this Agreement, Your use of the
Software is limited to use for demonstration, test, or evaluation purposes. You may (a) distribute exact copies
of the Evaluation Software, if done exclusively through electronic channels; and (b) make as many exact
copies of this Evaluation Software as You wish for purposes of distribution. You may not resell, or otherwise
transfer for value, the Software.

1.3

Pre-release Software. If the Software You have received is labeled “Pre-release" or “Beta” then,
notwithstanding other sections of this Agreement, You acknowledge that the Software is a pre-release
version, does not represent final product from Memba, and may contain bugs, errors and other problems that
could cause system or other failures and data loss. Consequently, the Pre-release Software is provided to
You "AS-IS", and Memba disclaims any warranty or liability obligations to You of any kind. You acknowledge
that Memba has not promised or guaranteed to You that Pre-release Software will be announced or made
available to anyone in the future, that Memba has no express or implied obligation to You to announce or
introduce the Pre-release Software and that Memba may not introduce a product similar to or compatible with
the Pre-release Software. Accordingly, You acknowledge that any research or development that You perform
regarding the Pre-release Software or any product associated with the Pre-release Software is done entirely
at Your own risk.

1.4

Production Software. If the Software is labeled “Production” or “Licensed” or “Registered” then, Your use of
the Software is subject to the terms set forth in this Agreement.

Grant of License
2.1

License Key. Installation of the Software entails completion of a registration procedure (“Registration
Procedure”) in which You will be required to enter a License Key which comprises a series of letters and
numbers (“Serial Number”) provided to You as part of Your purchase. A License Key cannot be shared
among different installations. You agree not to disclose the License Key provided to You to any third party

other than an authorized Memba reseller ("Reseller"). Memba may periodically update License Keys and
licensing administration records with the issuance of Software updates.
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2.2

Perpetual License and Upgrade. If You have purchased a Perpetual License, You may install and use the
Software for a perpetual term unless and until terminated in accordance with this Agreement. To use Software
identified as an upgrade, you must first be licensed for the Software identified by Memba as eligible for the
upgrade. After upgrading, you may no longer use the Software that formed the basis for your upgrade
eligibility.

2.3

Subscription. If You have purchased a Subscription, You may install and use the Software for the term of
Your Subscription as shown in the corresponding purchase order or other order confirmation form. You may
also exercise the additional license rights described in the paragraphs below, but only for the term of Your
Subscription. The initial Subscription period begins on the date You first request Your License Key (“Purchase
Date”). You cannot use the Software after Your Subscription expires unless You renew or extend Your
Subscription. By renewing or extending Your Subscription, You will be entitled to continue using the Software
for a specified period of time beyond the date when Your previous Subscription would have otherwise ended.
All the terms and conditions of this Agreement will continue to apply to Your use of the Software during any
subsequent renewal periods unless otherwise specified.

2.4

Named Users and Concurrent Users. You are allowed only the number of users of the licensed Software
as shown in the corresponding purchase order or other order confirmation form (“Licensed Users”). When the
Software is licensed on a Named User basis, the number of users who are given access to the Software
cannot exceed the number of Licensed Users. When the Software is licensed on a Concurrent User basis the
aggregate number of users accessing the Software at any one time may not exceed the number of Licensed
Users. Nothing in this paragraph shall limit Licensee from allowing its employees, agents or representatives or
the employees, agents or representatives of Licensee’s parent, subsidiaries or affiliates, if any, from
accessing or using the licensed Software for Licensee’s own internal business purposes; provided, however
that the total number of users does not exceed the number of authorized users covered by the license.

2.5

Servers and Devices. A Server is a computer capable of hosting a physical copy of the Software and
capable of providing all or part of the functionality of the Software to electronic devices (“Devices”) which have
access to the Server. You may install the licensed Software or part of the licensed Software on the number of
Servers and Devices as shown in the corresponding purchase order or other order confirmation form
(“Licensed Servers” and “Licensed Devices”). If the number of Licensed Devices is not specified, it is
assumed that an unlimited number of Devices are licensed to access the Software. If the number of Licensed
Servers is not specified, it is assumed that each Device is a Server and the number of Licensed Servers is the
number of Licensed Devices.

2.6

Additional Users or Servers. If You wish to expand the number of Licensed Users or Licensed Servers
covered by the license You may be able to purchase the additional licenses from Memba or a Reseller. Such
added licenses will be affected by the provision of new License Key(s) by Memba.

Description of other rights and limitation
3.1

Mandatory Registration. You may not be able to exercise Your rights to the Software under this Agreement
after a finite number of product launches unless You complete the Registration Procedure.

3.2

Copy Protection. The Software may include copy protection technology to prevent the unauthorized copying
of the Software. It is illegal to make unauthorized copies of the Software or to circumvent any copy protection
technology included in the Software.

3.3

Backup Copy. You agree not to copy the Software except for backup and disaster recovery purposes, or as
described in the documentation comprising the licensed Software. If You make backup copies of the licensed
Software, the original copy of the licensed Software and all backup copies that You make may not leave Your
control. Except as expressly provided in this Agreement, You may not otherwise make copies of the Software
or the printed materials accompanying the Software.
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3.4

Limitations on Reverse Engineering, Decompilation, and Disassembly. You may not reverse engineer,
decompile, or disassemble the Software, except and only to the extent that such activity is expressly
permitted by applicable law notwithstanding this limitation.

3.5

Benchmark Testing. You may not disclose the results of any benchmark test of the Software to any third
party without Memba’s prior written approval.

3.6

No rental, leasing or commercial hosting. You may not rent, lease, lend or provide commercial hosting
services to third parties with the Software.

3.7

Software Transfer. To the maximum extent permitted by applicable law You may not assign or otherwise
transfer the licensed Software, including, but not limited to, assignment or transfer to parent companies,
subsidiaries or affiliates. Nevertheless, upon written notice in form and content acceptable to Memba, a
Software license may be assigned or transferred in connection with a sale of all or substantially all Licensee’s
business assets, provided (1) that You transfer this Agreement, the Software, including all copies, updates
and prior versions, (2) that You retain no copies, including copies stored on a computer, and (3) that the
receiving party accepts the terms and conditions of this Agreement. Any such assignment shall be subject to
the terms and conditions stated herein. After any such assignment or transfer, You shall have no rights with
regard to the Software licenses.

3.8

Assignability. This Agreement shall insure to the benefit of, and is freely assignable to, Memba’s successors
and assignees of rights in the Software.

3.9

Termination. Without prejudice to any other rights, Memba may terminate this Agreement if You fail to
comply with the terms and conditions of this Agreement. In such event, You must destroy all copies of the
Software and all of its component parts.

Third Party Software
The licensed Software may include software owned by third-parties (collectively "Third-Party Owners"). The
Third-Party Owners are third-party beneficiaries of this Agreement and You agree to be bound to them under
all the terms and conditions of this Agreement, unless and to the extent that a separate license agreement for
such software governs.
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Updates
If Memba releases any update to the licensed Software during the term of Your License, You will be entitled to
receive a copy of such update(s) at no additional cost, except for any applicable connection charges, taxes,
duties and shipping costs if You select fulfillment by mail. Such updates shall be considered part of the
Software and subject to all of the terms and conditions of this Agreement unless otherwise indicated in any
license agreement that accompanies such update. New major versions of the Software are not updates in
accordance with this Agreement. Professional services that may be required to install such update(s) shall be
purchased separately.
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Support Services
6.1

Support Services. Memba offers Support Services at http://www.memba.com/en/contact.htm available
Monday through Friday between 9:00am and 6:00pm GMT, excluding the applicable Memba country
holidays. Support Services shall commence on the initial Purchase Date and shall continue for the term of the
License. Support Services consist in the verification and correction of Software problems or documentation
errors which cause a failure of the Software to operate in accordance with its documentation.

6.2

Definition of Error Levels. (1) Major Error: A major function is experiencing a reproducible error which
causes major inconvenience and no useful work can be done. (2) Minor Error: A function is experiencing an
intermittent error, or a common non-essential operation is failing consistently. The inconvenience can be
tolerated until next scheduled release. For Major Error(s), Memba will use constant effort to create a fix or

workaround as soon as practical. For Minor Error(s), Memba will provide an update at the next regularly
release schedule of the Software.
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6.3

Limitations. Memba reserves the right to limit its Support Services to one named contact per Licensee.
Memba shall support the most current released version of the Software. Memba will not support any previous
versions after ninety (90) days from the release date of the most current version.

6.4

Confidentiality. You acknowledge and agree that any information or feedback You may provide to Memba in
reference to the Software or this Agreement is non-confidential and You grant Memba a worldwide, free and
irrevocable license to use this information/feedback in its business activities.

Intellectual Property Rights
7.1

Ownership. All title and intellectual property rights in and to the Software (including but not limited to any
images, photographs, animations, video, audio, music, text, and "applets" incorporated into the Software), the
accompanying printed materials, and any copies of the Software are owned by Memba or its suppliers. All title
and intellectual property rights in and to the content that is not contained in the Software, but may be
accessed through use of the Software, is the property of the respective content owners and may be protected
by applicable copyright or other intellectual property laws and treaties. This Agreement grants You no rights
to use such content. If this Software contains documentation that is provided only in electronic form, You may
print one copy of such electronic documentation. You may not copy the printed materials accompanying the
Software.

7.2

Copyright. Except as stated above, this Agreement does not grant You any intellectual property rights in the
Software.

7.3

Trademarks. This Agreement does not grant You any rights in connection with any trademarks or service
marks of Memba.

7.4

Notices. You must maintain all copyright notices on all copies of the Software.

7.5

Reservation of Rights. Memba reserves all rights not expressly granted to You in this Agreement.

Resellers
If You acquired the Licensed Software through a Reseller, You acknowledge and agree that (1) this
Agreement constitutes the entire agreement between You and Memba regarding the license rights for the
Licensed Software as described above and is controlling; (2) the terms and conditions of any purchase order
or any other agreement between You and the Reseller are not binding on Memba; and (3) the Reseller is not
Memba’s agent and is not authorized to alter, amend or modify the terms of this Agreement or to otherwise
grant any license or other rights relating in any way to the Licensed Software. You further acknowledge that
Memba makes no representation or warranty with regard to any services provided by any Reseller, or any
actions or failures to act by any Reseller.
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High Risk Activities
The Software is not fault-tolerant and is not designed, manufactured or intended for use in hazardous
environments requiring fail-safe performance, including without limitation, in the operation of nuclear facilities,
aircraft navigation or communication systems, air traffic control, direct life support machines, weapons
systems, or any other application in which the failure of the Software could lead directly to death, personal
injury, or severe physical or environmental damage (collectively, "High Risk Activities"). Accordingly, Memba
and its suppliers specifically disclaim any express or implied warranty of fitness for High Risk Activities. You
agree that Memba and its suppliers will not be liable for any claims or damages arising from the use of the
Product in such applications.

10 Limited Warranty
Memba warrants to You that the Software will perform substantially in accordance with the accompanying
materials for a period of thirty (30) days from the initial Purchase Date.
Any supplements or updates to the Software, including without limitation, any (if any) service packs, patches
or hot fixes provided to You after the expiration of the thirty (30) day Limited Warranty period are not covered
by any warranty or condition, express, implied or statutory.
Any modification of the Software by any party other than Memba, except in accordance with Memba’s
instructions, or use of said Software other than as specified in relevant Memba publications, shall void this
warranty. In the event that source code licensed and provided under this agreement is modified by any party
other than Memba (which modification shall include, without limitation, the creation of object code), the
warranties as provided in this section 10 are void as to such source code, and such source code is then
provided AS IS without warranty of any kind whatsoever.
Memba's and its suppliers' entire liability and Your exclusive remedy shall be, at Memba's option from time to
time exercised subject to applicable law, (a) return of the price paid (if any) for the Software, or (b) repair or
replacement of the Software, that does not meet this Limited Warranty and that is returned to Memba with a
copy of Your receipt. You will receive the remedy elected by Memba without charge, except that You are
responsible for any expenses You may incur (e.g. cost of shipping the Software to Memba). This Limited
Warranty is void if failure of the Software has resulted from accident, abuse, misapplication, abnormal use or
a virus. Any replacement Software will be warranted for the remainder of the original warranty period or thirty
(30) days, whichever is longer. To exercise Your remedy, contact: Memba, 16 rue de Nassau, L-2213
Luxembourg, or the Memba subsidiary serving Your country.
THE LIMITED WARRANTY THAT APPEARS ABOVE IS THE ONLY EXPRESS WARRANTY MADE TO
YOU AND IS PROVIDED IN LIEU OF ANY OTHER EXPRESS WARRANTIES (IF ANY) CREATED BY ANY
DOCUMENTATION OR PACKAGING. EXCEPT FOR THE LIMITED WARRANTY AND TO THE
MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, MEMBA AND ITS SUPPLIERS PROVIDE THE
SOFTWARE AND SUPPORT SERVICES AS IS AND WITH ALL FAULTS, AND HEREBY DISCLAIM ALL
OTHER WARRANTIES AND CONDITIONS, EITHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING,
BUT NOT LIMITED TO, ANY (IF ANY) IMPLIED WARRANTIES, DUTIES OR CONDITIONS OF
MERCHANTABILITY, OF FITNESS FOR A PARTICULAR PURPOSE, OF ACCURACY OR
COMPLETENESS OR RESPONSES, OF PERFORMANCE, OF RESULTS, OF WORKMANLIKE EFFORT,
OF LACK OF VIRUSES AND OF LACK OF NEGLIGENCE, ALL WITH REGARD TO THE SOFTWARE,
AND THE PROVISION OF OR FAILURE TO PROVIDE SUPPORT SERVICES. ALSO, THERE IS NO
WARRANTY OR CONDITION OF TITLE, QUIET ENJOYMENT, QUIET POSSESSION,
CORRESPONDENCE TO DESCRIPTION OR NON-INFRINGEMENT WITH REGARD TO THE
SOFTWARE.

11 Exclusion of incidental, consequential and certain other damages
TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL MEMBA OR ITS
SUPPLIERS BE LIABLE FOR ANY SPECIAL, INCIDENTAL, INDIRECT, OR CONSEQUENTIAL
DAMAGES WHATSOEVER (INCLUDING, BUT NOT LIMITED TO, DAMAGES FOR LOSS OF PROFITS
OR CONFIDENTIAL OR OTHER INFORMATION, FOR BUSINESS INTERRUPTION, FOR PERSONAL
INJURY, FOR LOSS OF PRIVACY, FOR FAILURE TO MEET ANY DUTY INCLUDING OF GOOD FAITH
OR OF REASONABLE CARE, FOR NEGLIGENCE, AND FOR ANY OTHER PECUNIARY OR OTHER
LOSS WHATSOEVER) ARISING OUT OF OR IN ANY WAY RELATED TO THE USE OF OR INABILITY
TO USE THE SOFTWARE, THE PROVISION OF OR FAILURE TO PROVIDE SUPPORT SERVICES, OR
OTHERWISE UNDER OR IN CONNECTION WITH ANY PROVISION OF THIS AGREEMENT, EVEN IN
THE EVENT OF THE FAULT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, BREACH OF
CONTRACT OR BREACH OF WARRANTY OF MEMBA OR ANY SUPPLIER, AND EVEN IF MEMBA OR
ANY SUPPLIER HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

12 Limitation of liability and remedies
NOTWITHSTANDING ANY DAMAGES THAT YOU MIGHT INCUR FOR ANY REASON WHATSOEVER
(INCLUDING, WITHOUT LIMITATION, ALL DAMAGES REFERENCED ABOVE AND ALL DIRECT OR
GENERAL DAMAGES), THE ENTIRE LIABILITY OF MEMBA AND ANY OF ITS SUPPLIERS UNDER ANY
PROVISION OF THIS AGREEMENT AND YOUR EXCLUSIVE REMEDY FOR ALL OF THE FOREGOING
(EXCEPT FOR ANY REMEDY OF REPAIR OR REPLACEMENT ELECTED BY MEMBA WITH RESPECT
TO ANY BREACH OF THE LIMITED WARRANTY) SHALL BE LIMITED TO EUR 5.00 (FIVE EUROS).
THE FOREGOING LIMITATIONS, EXCLUSIONS AND DISCLAIMERS (INCLUDING SECTIONS 10 AND
11 ABOVE) SHALL APPLY TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EVEN IF
ANY REMEDY FAILS ITS ESSENTIAL PURPOSE.

13 Entire Agreement
This Agreement (including any addendum or amendment to this Agreement which is included with the
Software) is the entire agreement between You and Memba relating to the Software and the support services
and they supersede all prior or contemporaneous oral or written communications, proposals and
representations with respect to the Software or any other subject matter covered by this Agreement. To the
extent the terms of any Memba policies or programs for support services conflict with the terms of this
Agreement, the terms of this Agreement shall control.
If any of the terms, or portions thereof, of this Agreement are invalid or unenforceable under any applicable
statute or rule of law, the court shall reform the contract to include an enforceable term as close to the intent of
the original term as possible; all other terms shall remain unchanged. If any provision of this Agreement is
held invalid, the remainder of this Agreement shall continue in full force and effect. The parties confirm that it
is their wish that this Agreement has been written in the English language only.

14 Applicable Law
This Agreement shall be governed by and construed in accordance with Swiss laws and the Courts of
Geneva shall have exclusive jurisdiction to decide any dispute arising hereunder concerning this Agreement.

15 Customer Contact
If You have any questions concerning this Agreement, if You would like to purchase a copy of the Software,
or if You would like to contact Memba for any other reason, please contact the Memba subsidiary serving
Your country, or write: Memba SA, Avenue du Rothorn - 5, CH-3960 Sierre, Switzerland.
http://www.memba.com.

